TCA Member Alert – January 20, 2005

FMCSA TO ISSUE NPRM ON CURRENT HOURS OF SERVICE (HOS) RULES; INVITES INDUSTRY COMMENTS
TCA learned that the Federal Motor Carrier Safety Administration (FMCSA) will officially publish in the January 24, 2005 Federal Register a Notice of Proposed Rulemaking (NPRM) on the current HOS rules.  First and foremost, this NPRM contains no proposed changes to the current rules.  Specifically, the agency is “putting forward the 2003 rule as the ‘proposal’ on which public comments are sought… and asks the public to comment on what changes to that rule, if any, are necessary to respond to the concerns raised by the court, and to provide data or studies that would support changes to, or continued use of the 2003 rule.”  To that end, the NPRM contains a variety of HOS-related topics and specific questions for comment, which are very briefly summarized below.  The agency also states that they are collecting new data to provide a more complete picture of the 2003 rule’s impact on motor carrier operations and driver’s health, and is conducting a comprehensive scientific review of HOS and the physical effects of drivers operating CMVs [due for completion “by early 2005”].  The FMCSA reports that because of their compressed schedule [the current rules remain in effect until 9/30/05] for completing the HOS rulemaking, the comment period is abbreviated – and due by March 10, 2005.   

Generally speaking, the NPRM seeks public comment on whether the current HOS rules achieve the goal of “not impairing the driver’s ability to operate the vehicles safely” through a combination of the rules three primary provisions: the requirement to take 10 consecutive hours off-duty before driving a CMV; the 11 hours driving time; and the prohibition against driving after the 14th hour after coming on-duty following 10 hours off-duty.  The agency also seeks comment on whether these same provisions address the requirements of the Motor Carrier Safety Act of 1984 by minimizing the  “deleterious effect[s] of sleep deprivation and cumulative fatigue on ‘the physical condition’ of CMV drivers, and thus reducing the risk of fatigue-related accidents.”  

The agency has broken down their request for input into the following two general categories of questions: Driver Health and Safety Relationships: 

1) Combined Effects [of current rules on driver health, safety, and economic factors]; 

2) Sleep Loss and Deprivation; 

3) Exposure to Environmental Stressors;

4) Workplace Injuries and Fatalities; and 

5) Lifestyle Choices; and Primary Components:

· Driving, On-Duty, and Off-Duty Time;

· 34-Hour Restart and 60/70 Hour Rules; 

· Sleeper-Berth (S/B) Use;

· Electronic On-Board Recorders (EOBRs); and 

· Other Provisions.  

The agency also requests information to help them prepare a new Regulatory Impact Analysis, and small-business impact analysis, both of which will be required when they adopt either the existing rules or a new HOS rule.       
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Two other points that bear brief mention here are: 1)Despite rumors to the contrary, as mentioned earlier this NPRM contains no proposed changes to the current HOS rules, including no proposed changes to potentially mandate EOBRs at this time; and 2) In the rule’s preamble the agency says that the ATA petition on the single S/B provision “will be addressed in this rulemaking.”  You will recall that this petition requested the HOS rule be modified to permit a driver to extend the 14-hour on-duty period by the use of one S/B period of a minimum 2 hours duration, provided the on-duty period is followed by a minimum 10-consecutive off-duty period.  In closing, we strongly encourage your filing of comments on this critical issue, as in Administrator Sandberg’s own words, “We are moving aggressively to make sure we have the best regulations in place to ensure truck driver health, save lives and keep the American economy moving safely on the highways… Public feedback is critical to this effort.”  

A copy of the January 24 NPRM can be accessed Monday at the following website:  www.gpoaccess.gov/fr/index.html.  For further information or questions, please contact Rich Clemente at (703) 838-8847 or email: rclemente@truckload.org.      
