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Re: Hours of Service (HOS) of Drivers; Supporting Documents, Docket #FMCSA-1998-3706

Dear Sir/Madam:

(Insert Your Company Name) appreciates the opportunity to submit comments on the Supplemental Notice of Proposed Rulemaking (the proposal) regarding supporting documents for driver HOS compliance.

(Insert a paragraph describing your company, the type of operation you have, the type of freight you haul, the number of trucks and drivers, etc.)

Unfortunately, we believe the proposal is a significant expansion of recordkeeping responsibilities beyond those records typically kept by our company and, quite possibly, for many other motor carriers in the industry. The proposal appears to be an example of unnecessary government over-regulation and rulemaking aimed at making enforcement easier no matter the costs involved to drivers and carriers.

More importantly, however, the proposal fails to fulfill the requirements in the Hazardous Materials Transportation Authorization Act of 1994 (HMTAA) that requires this rulemaking. 

In this regard, FMCSA has erred by either avoiding or not recognizing the key requirements of Section 113 (a)(2), (b)(1), and (b)(2) of the HMTAA, which are central to the defining what is a supporting document and assuring that costs of a rule are reasonable. Section 113 (b)(2) requires the agency to include “A provision specifying the number, type and frequency of supporting documents that must be retained by a motor carrier so as to allow verification of the accuracy of such documents as a reasonable cost, to the driver and the motor carrier, of record acquisition and retention.” Section 113 (a)(2) further emphasizes “...In prescribing the regulations, the Secretary of Transportation shall ensure that compliance can be achieved at a cost that is reasonable to drivers and motors carriers.”  Moreover, Section 113 (b)(1) limits written additions to supporting documents to “A description of identification items (which include either driver name or vehicle number)…”
Instead of meeting these requirements, the proposed rule--which is not a just minor modification of an existing rule--would require that all records generated in the normal course of business, which can be used as a supporting document, must be kept, identified, filed systematically and produced for review. (See proposed section 395.10(d) through (g)). The proposal does not define supporting documents consistent with Section 113 (b)(2), but rather ambiguously provides examples of many possible supporting documents and states this is not an all inclusive list. By not specifying the number and type of supporting documents that must be retained, and by not specifying the frequency they should be compared to logs for compliance verification, the proposal has not clearly defined the compliance responsibilities of a motor carrier. As a result, the proposal is inconsistent with the statutory requirements.

In addition, the proposal does not meet the reasonable cost tests required by the HMTAA. The proposal states in the preamble “…FMCSA does not believe the SNPRM would impose any costs, because all its requirements are already required.” The proposal goes on to suggest that only a small portion of the industry (25% of owner-operators) would have a minimal cost-impact, because of perceived non-compliance with its HOS policies. In reality, we believe that even the most responsible and safety-conscious carriers currently maintain supporting documents to the extent and breadth that would be imposed by the proposal. Our company analysis finds that our HOS recordkeeping responsibilities relative to supporting documents will increase significantly under this proposal, even though we believe we have a currently compliant and functional monitoring program. The bottom line is that our costs relative to identifying, filing and retrieving all records that could possibly be considered supporting documents will climb if this proposal is finalized.   

Alternatively, as a way to avoid the substantial, additional costs and administrative burdens of this proposal if it is finalized, we believe many motor carriers who have good, existing and compliant HOS recordkeeping and supporting documents systems today, are likely to apply for an exemption under Part 381 as suggested in the preamble to this proposal. This step would be unnecessary for thousands of carriers if the rule was developed and finalized in a reasonable and cost-effective manner. If finalized as proposed, the exemption requests would likely overwhelm FMCSA creating an unwelcome and unnecessary administrative burden for the agency.

Unfortunately, FMCSA has not analyzed or pursued other, more reasonable alternatives that could well meet the requirements of the HMTAA, but at a more reasonable cost to the industry. We believe there could be an excessively burdensome amount of records to be maintained and significant increased costs related to this recordkeeping if these alternatives are not fully considered. Two simple and appropriate alternatives are: 

(1) For a motor carrier to develop, document in a company policy, and employ a self-monitoring system whereby it identifies, keeps and uses those records that it believes are necessary to verify HOS compliance and, if their system is found to be underperforming or lacking by federal or state auditors, then the regulations could impose a more encompassing requirement/system (i.e., you must keep additionally prescribed records as supporting documents).This would be a performance-based approach, whereby the carrier establishes a system most appropriate for its operation which is then measured against a performance standard and, if it passes, it continues. If it does not pass, a more comprehensive, government-established system would have merit; or 

(2) For FMCSA to reasonably prescribe a self-monitoring system by defining the number and type of records (e.g., at least 2 documents generated during normal business that include date, time and location) that must be linked to a driver (by driver or vehicle number) and used to verify a driver’s compliance with the HOS rules.  

Consistent with the HMTAA, either one of these regulatory alternatives would also have to address frequency (i.e., how often this system must be employed and how many logs must be checked on a regular basis).

We believe FMCSA must revise its proposed rule to be consistent with statutory requirements, define properly what are supporting documents, and consider fully the rule’s costs and alternatives. 

(Insert Company Name) is willing to work with FMCSA and the industry to assure that an effective rule is promulgated to aid enforcement at a reasonable cost to carriers and the industry as a whole.

Respectfully Submitted,

